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ROSENMAN & COLIN

575 MADISON AVENUE, NEW YORK, NY 10022-2585

TELEPHONE (212) 940-8800

CABLE ROCOKAY NEWYORK

TELECOPIER (212) @40-8778
(212) 236-0670

TELEX 42757 RC}! e sTREET,

scoL (17T} 1300 197T™ STREET, HN. W

871520 RCFLC HYK (w. u) WASHINGTOM, D.C. 20038
TELEPHONE (202) 463-7177

SAMUEL |. ROSENMAN (iB96-1973)
RALPH F, COLIN (1I900-1988)

GILBERT S. EDELSON
(212) 940-7070

Ms. Nina Felshin
27 West 96th Street
New York, New York 10025

Dear Nina:
Thanks for your letter of March 8 about Peter Day.

As you may recall, there was some confusion about Mr. Day’s
position and possible participation in the Toronto project. My
impression from what I heard from a variety of sources was that
Mr. Day was trying to push his way in to make a few dollars. I
have since heard from Tom, and now from you, that Mr. Day’s
participation is important.

I don’t think I was impolite when I met with Mr. Day. I
simply told him that I would have to consider the situation and
that I would be back to him. I certainly did not intend to, nor
do I think I did, rub him the wrong way.

There is one possible problem. I will have to check with
Mal to see whether I and the estate am empowered to hire Mr. Day.
When Scott made his changes in the draft Will that we had
presented to him, he eliminated certain provisions which might
have been helpful. I want to make sure that I have the power to
go forward.

I look forward to seeing you on March 28 both at the
memorial service and at the later meeting of the art advisory

committee.
With best regards.
si rely,

Jilbert S. Edelson




FOR STUDY PURPOSES ONLY. NOT FOR REPRODUCTION.

Collection: Series.Folder:

The Museum of Modern Art Archives, NY B hJH m 2 ‘f

NINA FELSHIN 27 WEST 96TH STREET NEW YORK NY 10025 (212) 222-4918

March 8, 1990

Gil Edelson
Rosenman & Colin
575 Madison Avenue
New York, N.Y. 10022

RE: Toronto Commission
Dear Gil;

As you know, Peter Day met with me, Tom and Siah in early February (the
day before he met with you) to discuss the Toronto project. After discussing
the status of the project and what remained to be done, Siah said he thought
Tom could handle it. I was concerned with this judgement but deferred to
Siah because of his experience with public art projects.

Peter Day has been deeply involved with this project from the start and
there is no question in my mind or in Tom's that his continued participation
is absolutely essential. He lives in Toronto, knows exactly what needs to be
done and really is the person to supervise completion of the project. Tom
and | have discussed this and concur. Tom and [ also agree that all
remaining decisions, etc., should be run by Tom and that he should be kept
abreast of progress, but that Peter is really the key player.

I am aware that Peter has a daily rate and a half-day rate and that he can't
project a total amount for his services. It seems to me that he has to be
bound by the $10,000.00 that remains in the contract which would have
been due Scott upon completion of the project.

Scott's contract (see enclosure) provides for “any reasonable out of pocket
expenses.” Since Peter would be doing what Scott would have done if he
were alive his out of pocket expenses (travel.etc.) would be reimbursed by
the client.
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Peter will be in town for Scott's memorial on March 28, and will remain
through Friday, the 30th. He will be staying at the Washington Square Hotel
(777-9515). Between you and me, his feathers are a little ruffied, but I
think justifiably so, because of the outcome of that meeting in February. I

think he's expecting a call from you at the end of March. I hope you'll be in
touch with him.

Sincerely,

Fhovia Tevof”

Nina Felshin
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paragraph 2.0 shall be equitably adjusted by agreement
between the parties hereto; no payment for any additional
work performed hereunder shall be paid unless Burton has
received the prior written authorization of the Owner for .,
the performance of such work; if the parties cannot agree on
an equitable adjustment to the fee, either party may submit
the matter to arbitration pursuant to the Arbitrations Act
(Ontario).

éi:::) The Owner shall reimburse Burton for any
reasonable out of pocket expenses incurred in the
p?rformance of the Work, provided that Burton shall have
first obtained prior written authorization of the Owner for
any expenses in excess of $750.00.(U.S.), it being ~ =
understood that such expenses shall not include remuneration
paid to Burton's agents or employees. The Owner shall pay
the outstanding amount owing within 30 days of receipt of
invoices containing reasonable details as to the basis for
the amount claimed therein.

Termination

3.0 (a) The Owner may terminate this agreement in its sole
discretion upon notice to Burton and Burton will accept
payment for the Work done to the date of such termination on
a pro-rated basis in accordance with the provisions of this
agreement in full satisfaction of any and all claims under
this agreement.

(b) The Owner may by notice to Burton require Burton
to suspend or interrupt all or any part of the Work for such
period of time as the Owner may determine is appropriate;
provided that if the period of suspension or interruption
exceeds 270 days, Burton shall have the right to terminate
this agreement upon notice to the Owner. In no event,
however, shall there be any adjustment of the fees payable
to Burton. 1In the event of any termination pursuant to this
paragraph 3.0(b), the provision of paragraph 3.0(a) relating
to compensation of Burton shall be applicable.

3l Burton may refuse to continue to perform the Work
without liability upon the failure of the Owner to pay any
accounts due hereunder, after at least 30 days prior notice
thereof. ‘If Burton terminates this agreement pursuant to
this provision he shall be entitled to payment for the Work
done to the date of such termination on a pro-rated basis in
accordance with the provisions of this agreement in full
satisfaction of any and all claims under this agreement.
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TORONTO: BCE PLACE - CANADA TRUST TOWER

Artist's Fee $100,000.00
Payments to date 90,000.00

Due upon completion 10,000.00

Status:

Anticipated date of completion: August 1990.

Contacts:

John Roce

BCE Development Corporation
Toronto Dominion Bank Tower
P.0. Box 3, Suite 3850
Toronto Dominion Center

King Street West

Toronto MSK 1A1 Ontario
CANADA

(416) 369-2312
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BCED Realty Inc. P O Box 3 Suite 3850 Toronto-Dominian Bank Tower Toronto-Comimon Centre, Toronto, Ontano MSK 1A1 (416) 369-2300

May 3, 1988

Mc. Max Protech
560 Broadway

New York, New York
10012 U.S.A.

Re: DCE Place — Canada Trust Tower

Dear Max:

buring Scott Burton's visit to Toronto this week, we briefly discussed
progress payment schedule on account of his services for the Garden Court.

It was mutually agreed that the Fee in the amount of $100,000 U.S. would
be phased as follows:

11, 33% immediate for services rendered to date.

2. 57% spread out over the term of the design and construction
documentation phase.

3. 10% at final acceptance of work in place.
I trust this meets with your acceptance.

Yours very /t.}:uly,

aohn V. Roce
ice President,
Construction

JVR/da

Talece=e 116) 369-2309
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—Max Protetch

560 Broadway
New York 10012
212.966.5454

10 May 1988

B.C.E. Development Corporation
Toronto Dominion Bank Tower

PO Box 3 Suite 3850

Toronto Dominion Center

King Street West

Toronto MS5K 1A1, Ontario
CANADA

416.369.2300
Attn: John Roce, Vice President, Construction

INVOICE #1677

PAYMENT #1 due to SCOTT BURTON as per enclosed
agreement for BCE PLACE - CANADA TRUST TOWER,
schematic design. $33,000.00Us

TOTAL DUE $33,000.00Us

Please make check payable to MAX PROTETCH, INC.
THANK YOU.
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JIX Protetch

,60 Broadwary
‘New York 10012
2129665454

July 20th.1988

B.C.E Development Corporation
Toronto Dominion Bank Tower
PO Box 3 Suite 3850

Toronto Dominion Center

King Street West

Toronto M5K 1Al Ontario
CANADA .

Attn:John Roce, Vice President, Construction

Invoice # 1700
B.C.E PLACE - CANADA TRUST TOWER

Phase 2: Payment # 1 in accordance with the agreement $19,000 US
with Scott Burton:

Total this Invoice: $19,000.U0S

Please make check payable to SCOTT BURTON.

Thank you.
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Ady L LULT LU AL

60 Broadway

New York 10012
2129665454

12 October 1988

B.C.E. Development Corporation
Toronto Dominion Bank Tower
PO Box 3, Suite 3850
Toronto Dominion Center
King Street West
Toronto MSK 1Al
Ontario, CANADA
Attn: John Roce
Vice President, Construction

INVOICE #1714

B.C.E. Place
CANADA TRUST TOWER, TORONTO

PHASE 2: Payment #2 in accordance
with the Agreement with
SCOTT BURTON $19, 000 US

Total this invoice: $19,000 US

Please make check payable to SCOTT BURTON.

THANK YOU.
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SCOTT BURTON 360 WEST 36Tl STREET APT 85 NEW YORK NY 10018

August 24, 1989

John Roce

BCE Development Corp.
Toronto Dominion Center
Toronto Dominion Bank Tower
Suite 3850

King Street West

Toronto, Ontario

CANADA MSK 1Al

INV.OILCE

For completion of Design and Development

US. $19,000.00

e et et e e

|){[.[] Cuite W0 Tarnto Diominion Rank Teaer, Toronto Dominion Contre, Toronto. Onlario MSK 1A NO 2 0 4 5 0

- Bk
.ljl ™ ety . AETER G TP ITL N --_ ._-.‘ 1 I,:_, .‘:.““‘.. i'! .l | ‘P m‘ H“

':;’t'“” L] Rl e TR SRS R Y 2 L F a8 19,000.00
C?-OZ?"DM §+BURTON-870824 ) :
07-0438001 | 5, BURTON 890606 89070. 405,72

-lé'r

_/
IVMD BURO21Y01 BURO21VOL Septeaber 22, 1989 | TOTALS | 19,405,721 ——19,405,72

PLEASE DETACH HIERE BEFORI |)'||“';|I|N(rL|||UUt TR
——TETPTTTE—




FOR STUDY PURPOSES ONLY. NOT FOR REPRODUCTION.

Collection: Series.Folder:

The Museum of Modern Art Archives, NY g Fow BZ 2 q

8COTT BURTON Page
CUMULATIVE LEDGER T —— Date 02/20/0)
FROM Jan 01, 1988 TO Dec 31, 1988 y

ACCT N0, DESBCRIPTION REF1 EMP# JR BAL FHD
CD RR PE BA
11/12/88 CASH HITHDRAWAL DM 0107 c/p T 200.:0 o 5
11713788 CASH WITHORAMAL DH 0107 c/D 200,00
11/20/688 CASH HITHDRAWAL DH 0107 c/p 200,00
11/23/88 casl HITHDRAMAL DH 0107 C/D 200,00
11/23788 CASH HITHDRANHAL DH 0107 C/D 100,00
11/30/88 RONNIES REPAIR 2412 0107 c/D 43,20
11730788 casy HITHDRAKAL DM 0107 cC/D 200,00
12/01/788 MANHATTAN CADBLE 2419 0107 c/p 52,90
12/01/88 CITIRANK VISA 2422 0107 c/D 82,00
12/01/88 CITIBANK PREF VIBA 2423 0107 «c/D 306,00
12/05/788 CASH 2429 0107 cC/D 353,28
127046788 CASH HITHDRAMAL DM 0107 C/D 200,00
12/08/08 CASH HITHDRAMAL DH 0107 c/p 200,00
12710788 AMERICAN EXPRESS 2437 0107 C/D 3210.44
12/10/08 CASH HITHDRAWAL DH 0107 c/D 200,00
12/18/88 JONATHAN ERLITZ 2444 0107 C/D 400400
12/20/08 CASBH 2446 0107 C/D 150.00
12/21/88 CASH WITHDRAWAL DH 0107 c/D 200,00
12/22/88 CASH WITHDRAMAL DM 0107 cC/D 200,00
12/22/08 CABH WITHDRAMWAL DM 0107 C/D 100.00
12/26/88 CITIRANK M/C 2453 0107 C/D 80,00
12/26/88 HANHATTAN CABLE 2461 0107 cC/D 52,90
12727788 CASH HITHDRAMWAL DH 0107 C/D 200,00
12/27/788 CASH HITHDRAHAL DH 0107 c/D 150,00
12/31/88 FRAN NELBON 2469 0107 C/D 340,00
12,/31/08 PETTY CASH 88-10 GEN 54465,85-
12/31/88 PETTY CABH 88-11 GEN 4795.77~
12/31/88 PETTY CASH 88-12 GEN 2824,51~
12/31/88 CDS JRNL ENTRY JE~01 GEN 52.98
TOTALS~-PERIOD ENDING 68913.,34

433,00 CAPITAL 18384.2%
12/31/88 CDS JRNL ENTRY JE-03 547 .20-
12/31/88 CDS JRNL ENTRY JE-03 319.12-
TOTALS-PERIOD ENDING 17517.%7

505,00 INCOME-GSA PORTLAND ORE o +00
506,00 INCOHE-SHEEPSHEAD BAY i 100

(507,00 "INCOME-TORONTO >
02/29/88 BCE DEVELOPMENT 0107 378,15~
03/25/88 BCE 0107 23%54,98~
03/28/88 BCE 0107 2366 ,56~
08/01/88 BELL CANADA TRAVEL R 0107 580,08~
08/02/88 BELL CANADA TRAVEL R 0107 871,46~
08/02/88 PROTETCH GALLERY 0107 7"33000.,00=-7
08/15/88 CANADIAN DOLLAR 0107 ?gg.;g-
08/15/88 US EXCHANGE 0107 o5
09/01/88 RCE INC, 0107 T19000,00- "
TOTALS~PERIOD ENDING Sep 30 59220.88-
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GCOTT RURTONM
CUHULATIVE LEDGER

Peae 7
Date 01/31/70

 FRON-Jan-01+" 1989-T0~Dee-31s 19895

LALCT B0,

12731709 CDY JRNL ENTRY
- 12731709 C€DS JRNL ENTRY

DESCRIPTION

REF1 ENP® JR BAL FHD

cCD
JE-10 GEN
JE-11 GEN

TOTALS~PERIOD ENDING Dec 31

433,00 CAPITAL

.''505,00 INCOME-GIA PORTLAND ORE

506,00 INCOME-SHEEPSHEAD BAY

8507500 INCOME-TORONTO

09/26/09 BCED-TORUNTO TRAVEL

0107 C/R

TOTALS~-PERIOD ENDING Sep 30

500.00 INCOME-L.ISB0ON GALLERY
01/01/0% LISSON VALLEY
05/31/8%9 LISGON GALLERY

0107 C/R
0107 C/R

TOTALSB-PERIOD ENDING 8aep 30

509.00 TNCOME-EQUITABLE LIFE NYC

910,00 THCOME-WEINBERG GALLERY

056/19/8% HINBREKRG GALLERY
00/22/8%9 HEINBERG GALLERY
09/05/709 DANLEL HEINBERG GAL

0107 C/R
0107 C/R
0107 C/R

TOTALB-PERIOD ENDING 8cp 30

10/12/09 HEINBERG CALLERY

0107 C/R

TOTALS-PERTIOD ENDIHG Oct 31

12/27/709 HEINBERG GALLERY

0107 C/R

TOTALB-PERIOD ENDING Dec 31

511,00 INCOHE-HCINTOSH-DRYSDALE

513,00 INCOME~ROTTERDAN
514,00 INCOME-LIVERPOOL

51%5.00 INCH~-UNION BK SWITZERLAND

05/25/789 PROTETCH

0107 C/R

TOTALS~PERIOD ENDING Sep 30

517+00 LEBS INCOHE ADJUBTHENTS

420,00 PROTECH-STIPEND

01/03/8%9
01/15/0%
o2/01/89
02/15/70%9
02/01/89

PROTETCH
PROTETCH
FROTETCH
PROTETCH
PROTETCH

STIPEND
STIPEND
BTIPEND
STIPEND
ETIPEND

40412495

CURR PER
1534.41
2103,8%

84924.50

40412,93
« 00 +00

END BaAL

+00 +00

00
719000,00:
19000,00~-xx
.00
31970.18~

9600.00~
41390.,18-x%>

» 00 +00 x>

« 00 '
6382.15~
304%90,00~
F4679 .50~

48551 .40

20000,00~
66551463~

10152.,25-
746703,%0~-x2

«00 2
«00 =2
+00 ExX

12000,00-
12000,00-x2

200 100 x¥

+ 00
5000.,00~
5000,00~-
5000.,00~
5000.,00~
$000,00~-

CDS Bookkeeping Service » 1182 Teaneck Aoad » Teaneck NJO7666______ __ ___ . .. ...
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8COTT BURTON
CUMULATIVE LEDGER. ...
FROM Jan 01y 1980 TO Dec 31s 19887

Page n
Dete 02/20/8¢

;igﬁﬂﬂc DESCRIPTION REF1
) )

¥ 11/30/88 BCED TORONTO

f

TOTALS-PERIOD ENDING

508.00 INCOME-LISSON GALLERY
01/25/80 LISSON GALLERY
TOTALS-PERIOD ENDING

509,00 INCOME-EQUITABLE LIFE NYC
02/05/88 EQUITARLE

TOTALS-PERIOD ENDING
510,00 INCOME-WEINBERG GALLERY
511,00 INCOME-MCINTOSH-DRYSDALE

913,00 INCOME-ROTTERDAH
05/03/88 RUTTERDAH ART
06/09/88 ROTTERDAM ART
08/02/88 TRAVEL RE-IHBURSEMEMN
08/02/88 BALANCE OF FEE
TOTALS~PERIOD ENDING

514,00 INCOME-LIVERPDOL
04/07/08 STERLING 88-04
TOTALS-PERIOD ENDING

915,00 UNION BANK OF SMITZERLAND
07/11/88 PROTETCH

TOTALS~PERIOD ENDING

11/15/88 UNION BANK
TOTALS-PERIOD ENDING

917,00 LESE INCOME ADJUBTHENTS

520,00 PROTECH-8TIPEND
01/01/88 PROTETCH STIPEND
01/15/88 PROTETCH STIPEND
02/01/88 PROTETCH STIPEND
02/15/88 PROTETCH
03/01/88 PROTETCH
03/15/868 PROTETCH
04/01/88 PRERITEN
04/15/88 PRERITEN
05/03/88 PROTETCH
05/18/88 PROTETOH
06/01/88 PROTETCH
046/14/88 PROTETCH
07/11/88 PROTETCH
07/146/88 PROTETCH
08/01/88 PROTECTION BTIPENED

STIPEND
BTIPEND

STIPEND
STIPEND

EMP® JR BAL FHWD
cb
0107 C/R
Dec 31

CURR PER
19000,00>
78220.,88-xx

END BAL

+00
7954,63-
7954 463~xx

0107 C/R
Bep 30

+00
10000,00~
10000,00-xx

0107 C/R
Sep 30

+00 =¥
+ 00 xx

+ 00
+00

«00
0107
0107
0107
0107
Sap 30

853,15~
658.87~
805,18~
3408.75~-
5725.95-x¥

C/R

« 00
4451 ,30~-
44651 ,30-xx

0107 C/R
S8ep 30

+00
24600.00~
245600,00-

0107 C/R
Sep 30

0107 C/R
Dec 31

12300.00~-

346900,00-xx

«00 00 xx

+00

5000,00~
5000,00~-
5000,00-
5000,00-
5000,00~
5000,00~
5000,00~
5000,00~
5000.00~
5000.,00~
5000.00~-
5000,00~
5000,00~
5000,00~
5000.00~-

CDS Bookkeeping Service = 1182 Teaneck Ropad = Teaneck, NJ 07666
T T TR T, S, i, P’ S S T U S S L (A T A S e e At | bt it e =
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February 1, 1988

Scott Burton. /., P o 77 / il o
560 Broadway~ e . ¥ 7o ./?.

New York, New York
U.S.A. 10012

Re: Retainer of Scott Burton
for Art Work at BCE Place
Toronto, Ontario

Scott Burton ("Burton") and BCED Realty Inc., BCE
Place Limited and Truscan Realty Limited (collectively, the
"Owner") have agreed to enter into this agreement to set
forth the terms on which—Burton shall be retained to provide
art work for the "Garden Court" of Phase I of BCE Place (the
"Project"). Burton amd the Owner hereby agree as follows:

Description of Services and Authorization

1.0 The Owner hereby retains Burton to provide art
work (the "Work") for the Garden Court (being the area
bounded by Front Street on the south, the west wall of the
building known municipally as 20-22 Front Street, Toronto on
the east, the south wall of that part of the Project known
as the Galleria, and the east wall of the office building to
be located on the northeast corner of Bay Street and Front
Street), the Work being generally described in Schedule A
attached hereto and shown on the sketch attached hereto as
Schedule B, and Burton hereby undertakes to perform the
Work.

sl In performing the Work, Burton shall provide the
following services:

(a) carry out the development and refinement of the
design of the Work in consultation with the Owner
and architect for the Project;

supervise and act as a consultant during the
fabrication and installation of the Work;
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1e2

provide a list of materials and finishes that are
satisfactory to the Owner;

provide maintenance instructions for the Work; and

keep insured against all risks of direct loss or
damage, all drawings and models of the Work except
those that are in the possession of the Owner
until the Work has been installed to the
satisfaction of the Owner. In the event of such
loss or damage, Burton shall forthwith replace or
repair the loss or damage at no additional expense
to the Owner; or alternatively the Owner can elect
to receive any insurance proceeds relating to such
loss or damage. The Owner shall be named as an
insured in all policies, evidenced by copies
provided to the Owner prior to the commencement of
the Work;

Without in any way limiting the generality of the

foregoing, Burton shall comply with all laws, codes,
municipal agreements relating to the Project, ordinances and
regulations enforceable and applicable to the Project in
order that consents, approvals, licenses and permits can be
applied for and obtained.

Fees, Disbursements and Terms of Payment

2.0

The fee for the Work shall be $100,000 (U.S.) and

shall be payable as follows:

(i)

2.1

$33,000 (U.S.) upon the execution and delivery of
this agreement by both parties hereto;

$57,000 (U.S.) upon the satisfactory completion of
the design of the Work as determined by the Owner,
acting reasonably; and

$10,000 (U.S.) within 45 days of final completion
of the Work in place as determined by the Owner,
acting reasonably, provided Burton, his suppliers,
agents and employees have not registered a
construction lien against the Project.

The Owner may change the extent of the Work from

time to time, in which event the fees payable pursuant to
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paragraph 2.0 shall be equitably adjusted by agreement
between the parties hereto; no payment for any additional
work performed hereunder shall be paid unless Burton has
received the prior written authorization of the Owner for .
the performance of such work; if the parties cannot agréE”on
an equitable adjustment to the fee, either party may submit
the matter to arbitration pursuant to the Arbitrations Act
(Ontario).

2ee The Owner shall reimburse Burton for any
reasonable out of pocket expenses incurred in the
performance of the Work, provided that Burton shall have
first obtained prior written authorization of the Owner for
any expenses in excess of $750.00.(U.S.), it being ~7
understood that such expenses shall not include remuneration
paid to Burton's agents or employees. The Owner shall pay
the outstanding amount owing within 30 days of receipt of
invoices containing reasonable details as to the basis for
the amount claimed therein.

Termination

3.0 (a) The Owner may terminate this agreement in its sole
discretion upon notice to Burton and Burton will accept
payment for the Work done to the date of such termination on
a pro-rated basis in accordance with the provisions of this
agreement in full satisfaction of any and all claims under
this agreement.

(b) The Owner may by notice to Burton require Burton
to suspend or interrupt all or any part of the Work for such
period of time as the Owner may determine is appropriate;
provided that if the period of suspension or interruption
exceeds 270 days, Burton shall have the right to terminate
this agreement upon notice to the Owner. In no event,
however, shall there be any adjustment of the fees payable
to Burton. In the event of any termination pursuant to this
paragraph 3.0(b), the provision of paragraph 3.0(a) relating
to compensation of Burton shall be applicable.

Fal Burton may refuse to continue to perform the Work
without liability upon the failure of the Owner to pay any
accounts due hereunder, after at least 30 days prior notice
thereof. If Burton terminates this agreement pursuant to
this provision he shall be entitled to payment for the Work
done to the date of such termination on a pro-rated basis in
accordance with the provisions of this agreement in full
satisfaction of any and all claims under this agreement.
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3.2 Upon early termination of this agreement in
settlement of accounts, or upon completion of Burton's
obligations under this agreement, all information, material,
drawings, plans, models, specifications and other documents
prepared by Burton, his agents and employees for the purpose
of this agreement shall forthwith be delivered to the Owner.

Confidentiality

4.0 Burton will not at any time, either before or
after completion of the Work or the termination of this
agreement, discuss any information pertaining to this
agreement without the prior written authorization of the
Owner, except to the extent that such discussion is
necessary for the proper performance of the Work. In
addition, Burton will not at any time either before or after
the completion of the Work or the termination of this
agreement, produce any information, documents, drawings,
models, or other materials pertaining to the Owner, its
business affairs or the Project notwithstanding that such
matters may be a matter of public record, except to the
extent that such production is necessary for the proper
performance of the Work. Burton also agrees that all
working drawings, plans and specifications, and other
contract documents relating to the Project are and shall
remain of a confidential nature. Burton covenants and
agrees that his agents, employees and all other persons
employed or retained by him shall be bound by such
confidentiality.

Rights of Use

5.0 The Owner will have the right to use the image,
photographs and artists rendering of the Work for any e
advertising, publishing and publicity purposes. Neither the
Owner nor Burton shall have the right to replicate the Work
or any part thereof, nor will the Work be employed in any /
other work of art without the written authorization of the —
other, whether or not there has been an early termination of
this agreement. The Owner shall in its sole discretion have
the right to replicate the Work within the Project and to |
change, replace or move the Work in place or any portion J>
thereof to a different location, but will consult with __-
Burton prior to making such change, replacement or move.
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Notice

6.0 Any notice to be given pursuant to this agreement
sha}l be in writing and shall be sufficiently given if
delivered or sent by prepaid registered mail as follows:

(a) to the Owner at:

c/o BCE Development Corporation
Suite 3850

Toronto—-Dominion Bank Tower
Toronto—-Dominion Centre
Toronto, Ontario

Attention: Mr. John Roce

with a copy to A.B. Lennox at the same address

to Burton at:
P
560 Broadway
New York, New York
U.S.A. 10012

Attention: Scott Burton

Any notice so given shall be deemed to have been given on
the date of delivery thereof or if sent by prepaid
registered mail it shall be deemed to have been received on
the third day following mailing. Either the Owner or Burton
may by notice to the other change its address for notice.
Any such address shall identify the relevant section of this
agreement pursuant to which it is given.

General Provisions

7.0 Time is of the essence of this agreement.

7454 There shall be no modification, variation or
amendment to this agreement except in writing duly signed by
the parties hereto.

7+2 This agreement shall not be assigned by Burton.
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Ta3 This agreement shall be construed and the legal
relations between the parties hereto shall be determined, in
accordance with the laws of the Province of Ontario.

Please confirm your agreement with the contents of
this agreement by signing and sealing the enclosed duplicate
and returning it to us.

BCED REALTY INC.

by

BCE PLACE LIMITED

by

TRUSCAN REALTY LIMITED

by

C.Sa

I hereby confirm my agreement with the contents of
this agreement.

Scott Burton
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SCHEDULE A

DESCRIPTION OF THE WORK

The Work consists of:

the horizontal surfaces and furnishings thereon,
including but not limited to paving patterns,
seating, stairs, lighting fixtures and planting;

the vertical surface of the screening wall for the
air intakes which forms the easterly boundary of
the Garden Court space;

the central landscaped element, including but not
limited to seating, planting, lighting and water
elements; and

the light wells and/or skylights and any vertical
connections to the concourse level,
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NEWHOUSE & DEMING
A0T™ STREET - NEW YORK. N.Y

HANCY K DEMING
SOHN NEW—YSE

—p-i0 M. TARNELL

OF SOUNSEL

August 15, 1989

Mni
2 /o
27 West

Haw York

2 draft of an
nt Corporation

As you will see Mr, Parr has not mentioned anything about the
ownership of copyright to the Work. He has advised me that
under Canad law, the copyright in a work created by an
independent tractor is owned by the contractor, unless the
3greemenc S s otherwise., Thus, if BCED does not raise the
issus, you etain the copyright. If, however, BCED
does raise sue and insists owning the copyright, Mr.
Pary 18 of = inion can agree tnat BCED will own
the ¢ ht : 2 W 3 the copyright in tae
individual W2 can vide that BCED will nof
nave the rizt ! 1ic: the 1 < as a wholsa,

o 3

Do T3

r
;.

John HNewhouse

JN/der
Enclosure

=

JNxxwv:




FOR STUDY PURPOSES ONLY. NOT FOR REPRODUCTION.

Collection: Series.Folder:

The Museum of Modern Art Archives, NY g }W m . g‘f

August . 1389

TO: Scott Burton,
9690 Broadway,
New York, New York.
U.5.A 10012

Re: Retainer of Scott Burton Far Artwork
at BCE Place, Torunto, Qalarcio

ary TR

Inc., BCE Place Limited and Tf-sran Feaity
¢ the "Owner") have utuincd Scot:t  Hur ton
actwork for the Front Skeeos uer”?a?d AL Fha

BCED Reai
faited (ool leﬂ‘i”-
("Enrkan™) to provide

1 =L BCE Place (the "Froject"), Much of tihe work has been pecforues.
and purten and the Ouner now wish to record theas JgYasnent concern-

ing the tarms of Burton's retainevr, Burton and the Owner thereicre
tereby agree as follows,

Cescription of Services and 7uthorization

1,2 The Dwner confirms that ir has zetalowd aad heral, ystzine
Burton te urovide artwork (the "Werk"! for the Frear Street courtyars
©f Pnase | of BCE Place. The Front Streat caurtvard is the ziaa
hounded by Front Street on the acuth, the wes: wall of tns i lding
known muricipally as 20-22 Front Street, Turcento con tha eagt, the
soulp wall of that parc of the Froject known ss &he Zallociz, and the
eavt wall ctf the office building ko tc located ar thes sarbthecst sor-
nerr of Bay Street and Front Stteet, The work iz 4yznerally described
in fenedula A attached hereto and zhown an the nkasch atbacksd hapeto
as Schedule B. pBurton hareby undertakes te provide tha Hork as set
forth herein.

Rzl Burton's provision of the Work shall consist af wra follag-
ing services:

La) Burten shall carry out the desigr, Jdevelcpment and vafing.
ment of the Work in LﬂﬂﬁUlt&LiQﬂ wit® the Ounar und the
architeci for the Proiecr, The dnderstood that =ua

design of the Werk is in fect now cia’ly COMPlutie ¢

that Burton has produced artlst tehes showing ohe
design of the Work and which &ace possassion of the
Owner ,

(b Rurten act as = consultant dur

ine: ~he fabricavise ari
I ta gueh rsagergnie
tire fTabulcatior ond

chall

installation of thas Work and sha

extent 2as lg opprovriate supevriz
i

installation of the Work.
Le) Burten shall provide a lisc of matserials and filnignze whi-h
he regards as impertant te ihe Werk and which ave vesson

&
ably satisfacrvory to the Owner, 1t is uaderstioad tha.
Burton nas Indicated I his sketches ar leaast some oF the
materials and Finishes in guesticn,
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v Burton shall provide reasonabls mailstanancs Losirdel ous
for the Work.

b Tt ie¢ ouvnderetond Lhat Burton will ace srevide palivl. s,

con=zructicn latour, or shop or conatruction dvawings For ‘he Wodl

and that his dutles are limited to those set loctn in arnticle 1.0,

The Owner will arrange for £fabrization, delivery =nd

ted

ingtallation of “he Werk in conpsultation with Bartan., Tn pankicular,
Owner will c¢unsuld with Bureon coaeerning the slany sndé apacifira-
tionz prepared by Cwner's arcrnitests, wonzerning the shup and 2aa-
ztruction drawings and samplas previded by tre coatraster or subien-
tractors celatlng vo ths Work, and concsrning <he selection cf k-
acnhractors for the Wovrk, includina those who «»ill instali and @adine
zain the landscaping. :

o All aspeces of Lthe Work, ircluding crchitect's oclens anc
Zrawlings, szhop and copztcuckion drawings by -ostrsctors and suliiine
tyasiors, workmanshic ond materials, shall L subject o Burkon‘s
appraval , which approval shail ar al)l times ». exevclsed zeasonably
and ghall at no time be unreasonably witiheld,

-t R

TiaD The Work shall be subject to all lawe, cedes, municipal
ayceasments relatlng to the Project, ordinancas and  rogalakion:
:nfogpeahle and applicable to the Project. The Owner shall Lave she
responsibllity fer deteemining the same and advigiag Martmm Oof Lnem
‘n griting in ~rder that Byrton's drzwings for the Worh can ccaply
with the same.

fFeez, Disbursements and Terms of Payment

- e The fse ior the Work shall be $190,000,00 0.3, and aksid Os

=t =L

payable as follows:

$) §33,006.50 0.8, upon RBurton's retalner oy Owner (Whlch sem
has been paid),

U.,5. payable {n thres 1-
sueh installment tc ke palid upon saL:
1T : ehe Work, auch vomplstion o
the Owuwner acting reasonably (the Zlvst wwo §12 950,008

installments of this amonat nave b=en paid), and

|
crory eomplebium of

Getorwines Ly

(ill; $10,000,060 within 47 days of substantially Eingl oon-
pletion of installation of the Gork as deterw st by
Lhe Owner, acting yveasonably, peeovided tnsk Darten  and
gurcen's suppliers, avente and amployees have not cegiss
tered a construcktion lien against the Project

2 The Owner may make veasonable changes in the exvsn. nf- &he
2 3 et T 8k : e
Wwork fron time to tima, subject 2 aprtan'e reavonahle anpuoval

rhe event that tne excent of the Wor% is =c changed, the fees payil
2.0 shall be egquitably adjiveted by agre2nc

gursuant to article It
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Ly |
- Bresundey , clbe
b the Owyner, shsll
writven astnorization

rata, N paynent f9r AR
tivan sddlitiznal work :
paid 5 Buzton has
Ehe Dwhewr [or the perfossancs of saih &9
[ arrips cannecé sgrae on an eguitable adinstment o Lhe i
«lehor party may subinit this magier o agbitvation pazsasne £ the
s ns Act (Ontario).

Qi The Owne: 3hall reipparse Burkes ror any roazonakle
pE-proket, 2xpenses iacurred in che pecformance =i Lhe work, fnsia
4itmout Jimitation the reasonsblas axpenses of i Toronto ancd
meals and accemncdation in Torenkn, providad srkon shail Navs
it chcained rrier written autanovization oo Any
-3 in oxcess of S$750.00 17.§. L L T 4 shat v
¢~ shell no: include rvemunecation pald -2 Burtcn's agents o<
rnployees., The Owner ashall pay the outatanding amounic Hwabiy [P S 2

20 days of receipt 2f inveices gontaining reasconavle dcteils A8 na

Lhe 9asis for the amcunts claimed thecein,

Malntenance of Iategrity Of the Work

Jivid) Cwnar adrees thel any nastessary s to
wi1ll maintain tre inteqrity 2f the Pro . 1 the Wuir

art. MHovwever it i1z understood that 11 »f the
b remey s at some time in tie Luture 1f Ownrer i7 able :c
Ruildins which Gefines sugh east wall. 3t i azreed that
whick wil: be situpated 2gazinst Lhat wall ard whi form a3k :
fzeck way be moved te another gite eccuntable Lo Buriap, wniee
appreval shall rox unteascnably be withheld.,

i It
13

s further ayteed that no perirasafit rdditicns wiil De
wade o Th B

jecl owr the Weork without Surtue!s pqinr appraval ,
which approval shall not urreasonaply be Hf_h?i?i.NIIt }3_t§rf?é ﬁﬁ;t
Ehe permanent lnciusion of soulprbessiior oaastEeCRGERE fof_ -‘fEtILY*
lariy damaga the Salance and incegrity @i tne uﬁr< ax f JQE: ¢r~in :
Mevertneless, in order %0 permit proper functisnind o ‘the facjeu; fa
a public space, Ownar may ingstel) :umporg{y_f{:n;shlr?s il a? ?i?:‘
ing, & stage, assaciazed eguipwint, [ood Fiogkz, secvine areas, dis-
Like

i P “ = vif i FuiackEiane 4 Ll [ TR e
olzys and the is order (n servics speuifls Euaceione ip che P
jeck.,

vubliclty, Reccanition and rRighte of Uss

4.0 Owner will have plagues instalted znd maintaired o4 bouh

25 3 1 & ) 1 ' v Thogpets

tha noreh and sonth side3 nf the Project, indlealing shat Lhe RaTE

cas designed by Burten, The plagues will be of con! rnt apd aize as
s 13 8 Lo !

raguested by Buvrton, but subject to the appravael 2f the Juner, wWiase
;ﬁproval shall not unrceasonably be withueld,

d s Owner will, wherever reagsrnably pcsslhlg. in any nd“?f-
tiﬁ;ng and premotional material ronuerninqlt?e FiygecL,1§aﬂ ?:2h?;tF
the Projzct is referred to by Lhe Cwnat =i Lhﬁ.?n”}}fa?QCTRf :h'?: é&
yurton as the ayvtizt for the Prolect. aqeh, identificaticon ¢hal: be

B -
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iy Qurer hAS e TeIsanabi

derimg an yecgssted by Burtorn o
geToutes Ini D ivaliay, wherever any
zr matacdel 1 3 the architect for =he Piaject;

rizi shall aleo identlfy Durtcn as the artian for the Frod et

pugmatlnnal or

e The Owner will have the right to uee Eh: imad phat ¢
and artist's rendering of the Work for any aduar ising, Dpramelidli
wupiishing and pudblicity purpeses.

i Should Burton ac any =im2 sC regquesl, ﬂhnrc wil1 wapnste Lhe
placusz zoferred to in article 4.9 and will hareefhor rsfer =O
Durtop as Lhe artist for the Projeot nor pullizh ang mztapial ralaz-
rinyg to Buxrton as the artist for the trojent.

5.0 The Owner may twerminata this adreemant in LES o
cZon netice ©o RBurton, and upen payment o Bur ton & 4
done the Gate of cuch termination am & pro-caced has =
dapce ~ith the provisions of this agreemenr. In the e e
ryination, the Ownar shall not utilize tas Wurk or any : 2
in zny way and in pavticular shall act inccrparste the Wors or acy

part thereaof in the Projecc.

N The awner ey by notice ta Buriia, mied fny goed T2UE2,
racuylre Burton o spend ¢r irtertupt 2il gire Gf the WokS

ich period of time a3 the Owner way e is approptiate;
that LF Lhe period of suapenvion oT isnetunpticon sxonede 270
aurton shall nave the rigonk te terminges this azrecaw
L tne Oy £ Burtcon so Pnrrtnalﬂ' tvis agrosmant, -
re: &aGjus o'k aud Ehe prozi-
sions ~f artieie 3.0 relating Lo £ n grad | i
Owaet's ebligation not Lo auplicalils,

Tl Buriton may vefuse to wontinte b sarford the Wowhk Wikl ans
i 3 ¥ : ;

L fabili £ tha ownar f£ails to pay any nocounte dus huveander aCftec
at days prinv nctice *haraeof. I€ Buicon relnates thia
agr ader this provision, he ghall ke entitled b& paymavt Lo
el ne ts hae date nf such termivaticn r3 a2 pro-vated Daoeis is
Ti -

and the pro/jisdions

3 iai g o | .
Aoy with tne provisiona of =hils adre : o,
s ope L cedddiize tha

of paragrash 5.0 celating ko Jwpar's oblliaw
work i the Project ghall be appiicable.

conficdentialisy

6.0 noe at any nlme, cithe: zefore oo ufher complse
. y

tion k tarminaticn of 't1-f ajreament  for  any -?n?~;
othe: than ~f tha Ouner, Alsuuay any lnformaticr Lsrijioe
Ing te this agreement without the prioe e r

Owne:, exvept to the wXtent that suen discus )£

pras pESfﬂEﬁaﬁua of the vork ur is lsgally xo nin adAttton
Burton will not at any time eithar bafore or &ttaf h“e cumpleticn ©

o the .ermination of thls ageesrun. £9% cagpon othey than

the work
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b sast 23istred mo pe Fol lovws
5} te the © al:
nt Corporation,
8ank Tower,
. lon Cenkre,
Toeconto, Ontarion.
Attention: Mr, Jubn Roce
With 2 copy ©O AJB. Lenrcy ai. thv =ane address
& -3 to Burton at;
c/o MP1,
560 Broadway,
Mew York, New York.,
v.8.A. 10012
AttanLion: Scott BMukccn
with a copy ke Jobir Neshtioe as
Newhouze ¥ Deming,
MAttorneys at Law,
9 Bast 40th Streat,
New York, Hew York.
U.S.A. 10016
ANy notice S0 civen g! 4 iy ap
the Ja.e of deiivery thur-ol, or seglaoeeed *atl
all hz dee L0 have bhaen ad 3 e Eh baulinsac da,
C 2 “gtund Z4n xn

Gwing mailing
act wiich would 4

e, [} % DBurhan
by novice to the o
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Bk Tine

that Mhere

Lils asrecient
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be asriones hy LELven.

J
3 construed agl o= Bt
. i ™ - w
et ha el =
BFatyoan L) B dery

Ly, Cstiada

BFA ©o E4e Bopaiit of ang e Biadlsep
thaly ragp2e LI 1 il
assrans,
Pleasa coafizir ‘n‘ -=N1 i ',!.m o
i aement Ly sign)ng 4rd S
O BCED KBALTY IKC,
By s . =
{c/s) By Seas
ACR PIACE LIAXTED
By R
Bv e WA Bt B A 8 T da— o ) s ——
{c/u) S e

TRUSCAN ERALTY LIKRITRD

By o =

. M I 3
{e/6) )

% .\ =g = iy iy ,.t '.'!'ii.f.
w ngreement wlth rhe Soulent 5
Tinereby aeptirw iy SOrewneiy wilt

agreement.

AUGLST , 1989,
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Max Protetch

960 Broadwary
New York 10012
2129665454

(o 2 =

lawver,

contract

a
co
STE
51

Laurence Slioomaker
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BCED Realty Inc. P O Hox 3 Suite 3850 Toronto-Domimon Bank Tower Toronto-Common Centre, Toronto, Ontana MSK 141 {416) 369-2300

May 3, 1988

Mr. Max Protech
560 Broadway

New York, New York
10012 U.S.A.

Re: BCE Place - Canada Trust Tower

Dear Max:

During Scott Burton's visit to Toronto this week, we briefly discussed
progress payment schedule on account of his services for the Garden Court.

It was mitually agreed that the Fee in the amount of $100,000 U.S. would
be phased as follows:

113 33% immediate for services rendered to date.

2. 57% spread out over the term of the design and construction
documentation phase.

3. 10% at final acceptance of work in place.
I trust this meets with your acceptance.

+ 418} 369.23M
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Max Protetch

560 Broadway
New York 10012
2129665454

July 20th.1988

B.C.E Development Corporation

Toronto Dominion Bank Tower

PO Box 3 Suite 3850

Toronto Dominion Center

King Street West

Toronto M5K 1Al Ontario

CANADA.

Attn:John Roce, Vice President, Construction

Invoice # 1700

B.C.E PLACE - CANADA TRUST TOWER

Phase 2: Payment # 1 in accordance with the agreement $19,000 US
with Scott Burton:

Total this Invoice: $19,000.U8

Please make check payable to SCOTT BURTON.

Thank you.
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Max Protetch

9560 Broadway
New York 10012
2129665454

12 October 1988

B.C.E. Development Corporation
Toronto Dominion Bank Tower
PO Box 3, Suite 3850
Toronto Dominion Center
King Street West
Toronto M5K 1A1
Ontario, CANADA
Attn: John Roce
Vice President, Construction

INVOICE #1714

B.C.E. Place
CANADA TRUST TOWER, TORONTO

PHASE 2: Payment #2 in accordance
with the Agreement with
SCOTT BURTON $19,000 US

Total this invoice: $19,000 US

Please make check payable to SCOTT BURTON.

THANK YOU.
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Max Proteich

560 Broadwary
New York 10012
2129665454

10 May 1988

B.C.E. Development Corporation
Toronto Dominion Bank Tower
PO Box 3 Suite 3850

Toronto Dominion Center

King Street West

Toronto M5K 1A1, Ontario
CANADA

416.369.2300
Attn: John Roce, Vice President, Construction

INVOICE #1677

PAYMENT #1 due to SCOTT BURTON as per enclosed
agreement for BCE PLACE - CANADA TRUST TOWER,
schematic design. $33,000.00Us

TOTAL DUE $33,000.00Us

Please make check payable to MAX PROTETCH, INC.

THANK YOU.
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Max Protetch

560 Broadwary
-New York-10012 — -
2129665454

10th.May 1988

John Roce

Vice President, Construction
B.C.E. Development Corporation
Toronto Dominion Bank Tower
PO Box 3 Suite 3850

Toronto Dominion Center

King Street West

Toronto MSK 1Al Ontario
CANADA

RE: BCE PLACE - CANADA TRUST TOWER

Dear John:

Thank you for your letter of May 3r.1988, and please accept
my apologies for the delay in replying.

I am enclosing with this letter our invoice on Scott's behalf,
which I trust reflects the agreement reached between Scott and
yourself and as outlined in your letter.

With best wishes,

Sincerely,

Max Protetch
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NEWHOUSE & DEMING ATTORNEYS AT LAW

9 EAST 40™ STREET - NEW YORK, N.Y, |I00I6 (212) 683-6659

HANEY W DEMING

JOIIH NEWHDUASE

CHAIG M. YARMELL

oF COuMSEL

December 9, 1988

Mr. John Roce

BCED Realty Inc.

P.0. Box 3, Suite 3850
Toronto-Dominion Bank Tower
Toronto-Dominion Centre
Toronto, Ontario M5K 1Al

Re: Retainer of Scott Burton for Art Work
BCE Place, Toronto, Ontario

Dear Mr. Roce:

This firm represents Mr. Scott Burton, who has asked me to
contact you in regard to your proposed retainer letter of
February 1, 1988 concerning the art work (the "Work")

Mr. Burton is providing to your company, BCE Place Limited
and Truscan Realty Limited (collectively known as the
"owner") for the Front Street courtyard of BCE Place .

I have reviewed your proposed retainer with Mr. Burton. We
have found that there are several issues of concern to

Mr. Burton which were not dealt with in the proposed
agreement. In addition, there are a number of changes which
we would like made to the terms which were contained in the

agreement.

1 think it may be more productive for us to discuss over the
telephone the specific changes I would like made in the
proposed retainer. I will call you next week so that we may
do so. In the meantime, I thought it might be helpful to you
if I outlined the several areas of concern which Mr. Burton
has so that you may consider them before we speak.

One of Mr. Burton's paramount concerns is artistic control
over and copyright of the Work., I understand Mr. Max
protetch also mentioned this in a letter to you last Spring.
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In connection with this, the issues of publicity,
maintenance, and alterations or additions to the Work are
important to Mr. Burton.

Mr. Burton is willing to grant the Owner the right to
photograph and otherwise reproduce images of the Work for
publicity and public relations purposes, provided that he is
given appropriate attribution. However, Mr. Burton must
retain the copyright to the Work.

In addition, Mr. Burton would like to have plagues installed
and maintained on both the north and south sides of the
courtyard, indicating that it was designed by him.

Since Mr. Burton will be publicly identified as the designer
of the courtyard, it is important that it be constructed in a
manner consistent with his standards. Thus, Mr. Burton would
like prior approval of the plans and specifications prepared
by the Owners' architects, as well as the shop drawings
generated and samples submitted by the Owners' contractor and
its sub-contractors. Mr. Burton would also like to have
approval of the selection of the sub-contractors, especially
the firm who will plant and maintain the landscaping in the

courtyard.

As you know, a major element of the Work is the landscaping.
Mr. Burton feels strongly that the type of plants and trees
and the manner in which they are maintained is vital to the
integrity of the Work. He is also very interested in
insuring that the other components of the Work be maintained
properly. It is for this reason that Mr. Burton would like
to have the approval of the selection of the sub-contractor
who will maintain the landscaping in the courtyard.

The alteration and/or addition to the courtyard concerns

Mr. Burton as well as the maintenance of it. Mr. Burton
would like some guarantee that any necessary alteration done
in and to the courtyard will maintain the integrity of the
Work. e would also like some guarantee that no permanent
additions will be made to the courtyard, especially the Mr.
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inclusion of any other benches or sculptures, so that the
balance of the Work or the integrity of the Work as a work of
art will not be destroyed.

Mr. Burton is aware that the east wall of the courtyard may
be removed at some point if the Owner is able to acquire that
property. Mr. Burton is willing to allow the letters which
will be situated against that wall to be moved or to another
acceptable site.

I will give you a call next week after you have had a chance
to reflect on the foregoing lssues so that we may discuss
them further. I look forward to working with you to Einalize
a retainer agreement between our respective clients which
will address all of their interests and concerns.

Sincerely,
John Newhouse

JN/decr

cc: Mr. Scott Burton

JNxvii:08g
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